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In his valedictory address to the constituent Assembly Dr Rajendra

Prasad said that everything cannot be written in the Constitution and

hoped for the development of healthy conventions. But these have not
been developed and everything has to be written in the Constitution.
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The State shall endeavour to secure for the citizens a uniform civil code
throughout the territory of India.
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a common civil code will help the cause of national integration.
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The present case is yet another which focuses...on the immediate and
compulsive need for a uniform civil code.
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to introduce a uniform personal law (is) a decisive step towards

national consolidation... There is no justification whatsoever in
delaying indefinitely the introduction of a uniform personal law in the

country (p. 22).
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It is a fodicial trespass on Parliament’s jurisdiction.
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India’s Supreme Court in recent years has displayed a penchant for
rushing into terrain that angels fear to tread.
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I do not think that at the present moment the time is ripe in India for
me to try to push it through.
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All persons are equally entitled to freedom of conscience and the right
freely to profess, practise and propagate religion.
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Article 44 is based on the concept that there is no necessary connection
between religion and personal law in a civilised society. Article 25
guarantees religious freedom whereas Article 44 seeks to divest religion
from social relations and personal law.
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Marriage, inheritance, divorce, conversion are as much religious in
nature and content as any other belief or faith. Going round the fire
seven rounds or giving consent before Qazi are as much matter of faith
and conscience as the worship itself.
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Divide and rule
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We have maintained our powet in India by playing off one part against
the other and we must continue to do soO. Do all you can, therefore, to
prevent all having a common feeling.
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1. Politics of Uniform Civil Code
by Partha S. Ghosh
The Hindustan Times, New Delhi, May 22, 1995
2. Living with Religion
by Kuldip Nayyar
The Statesman, New Delhi, May 31, 1995
3. Uniform Civil Code: Judiciary Oversteps its Brief
by HM. Seervai :
The Times of India, New Delhi, July 3, 1995
4. Personal Laws: Uniformity no Essential
by Balraj Puri
Indian Express, New Delhi, July 6, 1995
5. Civil Code: The Constitutional Perspective
by K.C. Markandan
The Hindustan Times, New Delhi, June 19, 1995.
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There is absolutely no logical connection between uniformity and
reform. The case against the former is as unassailable as it is for the latter.
Nor is uniform law imperative, as the judges argue, for the promotion of
national unity and solidarity. There are a number of 66 entries in the State
List and 47 in the Coneurrent List of the Constitution on which States are
empowered to make laws without any obligation to conform to uniformity. If
diversity of laws, based on geographical and cultural diversities of the States,
has not threatened the unity of the country, would it be threatened only if the
diversities are of non-territorial form as are religious communities?

Justice Kuldip Singh Has proclaimed that no community could claim to
remain a separate entity on the basis of religion. Have not we conceded
separaie entities based on languages and reorganised the country on a
linguistic basis? Have not caste-based identities been recognised in the Mandal
principle and all identities, cultural, tribal, caste and religious acquired
political legitimacy? Why does the honourable judge single out the claim of
a religious community for a distinct identity? Tt defies logic and socially and
politically the accepted reality. Can this identity disappear by a mere

pronouncement of a judge?
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Q. Don’t you thing that Muslims are opposing a uniform civil code only because they
want to maintain their separate identity?

A. I'have no quarrel with any class, community or sect wantin g to maintain its identity,
so long as that identity does not detract from its patriotic feelin g. | have a feeling that some
people want a uniforn civil code because they think that the right to marry four wives is
causing a disproportionate increase in the Muslim population. I am afraid this is a negative
approach to the problem. '

The real trouble is that there is no feeling of brotherliness between Hindus and Muslims.
Even the secularists treat the Muslims as a thing apart. Of course their method is to flatter
them for their bloc votes. Others also look upon them as a thing apart, but they would like
to flatten out the Muslims by removing their separate identity. Basically there is no
difference between the flatterers and the flatteners. They both look upon Muslims as separate
and incompatible.

My approach is entirely different. The Muslim is welcome to his way of life so long
as he loves this country and its culture. I must say the politicians are responsible for spoiling
the Muslims. It was the Congress which revived the Muslim Leage in Kerala and thus caused
the increase of Muslim communalism throughout the country.

Q. If we carry this argument backwards, even the codification of the Hindu law would
be considered unnecessary and undesirable. :

A. I certainly consider the codification of Hindu law as altogether unnecessary for
national unity and national integration. Throughout the ages we had countless codes—and
we were not any the worse for them. Till recently Kerala had the matriarchal system. What
was wrong with that? All law-givers. ancient and modermn, are agreed the custom does, and
must, prevail over the law.

“Custom is more effective than shastras”, say the shastras. And custom is the local
or group code. All societies recognise the validity of the local custom or code.

Q. If a uniform civil law is not necessary, why is a uniform criminal law necessary?

A. There is a difference between the two. The civil law concerns mainly the individual
and his family. The criminal law deals with the law and order and thousand other things.
It concemns not only the individual but also the society at large.

Q. Would it really be correct to allow our Muslim sisters to remain in purdah and be
subjected to polygamy?

A. If your objection to Muslim practices is on humanitarian grounds, then that becomes
a valid objection. A reformist’s attitude in these matters is allright. But a mechanical
leveller’s attitude would not be correct. Let the Muslims evolve their old laws. [ will be
happy when they arrive at the conclusion that polygamy is not good for them, but I would
not like to force my view on them.

Q. This seems to be a deep philosophical question.

A. It very much is. I think uniformity is the death-knell of nations. Nature abhors
uniformity. I am all for the protection of various ways of life. However, all this variety
must supplement the unity of the nation and not range itself against it.

(Reproduced from Manthan, New Dethi, July 1986)
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Golwalkar on Uniform Civil Law

On August 20, 1972, Shei Guruji, Sarsanghachalak, RSS, inaugurated the Deendayal
Research Institute in Delhi. On this occasion he said that a uniform civil code was not
necessary for national unity. The Motherland of New Delhi carried the following report
on August 21, 1970 :

New Delhi, August 20—Shri M.S. Golwalkar, Sarsanghachalak of Rashtriva
Swayamsevak Sangh, said here today that the present-day Indian politicians lacked
original thinking on the problems of Indian society.

Shri Guruji was speaking at the inauguration of the Deendayal Research Institute and
the celebration of Sri Aurobindo Centenary by the Institute. Shri R.R. Diwakar, President,
Gandhi Peace Foundation, presided. A huge elite audience attended the function in front
of the Institute building on Rani Jhansi Road, Jhandewala.

Citing the example of politicians’ efforts to solve problems without thinking, he referred
to the question of uniform civil code for all in the country, and said that such a uniformity
was not necessary in itself; Indian culture permitted diversity in unity. ‘“The important thing
is to infuse a spirit of intense patriotism and brotherhood among all citizens, Hindu and
non-Hindu, and make them love this motherland according to their own religion.

In a special interview with Organiser, Shri Guruji reiterated his above view. Here is
the substance of the conversation, as published in that paper’s issue of August 26, 1972:

Q. You don’t think that a uniform civil code is necessary for promoting the feeling
of Nationalism?

A. I don’t. This might surprise you or many others. But this is my opinion. I must
speak the truth as I see it.

Q. Don’t you think that uniformity within the nation would promote national unity?

A. Not necessarily. India has always had infinite variety. And vet, for long stretches
of time, we were a very strong and united nation. For unity, we need harmony, not uniformity.

Q. In the West the rise of nationalism has coincided with unification of laws and forging
of other uniformities.

A. Don’t forget that Europe is a very young continent with a very young civilisation.
It did not exist yesterday and it may not be there tomorrow. My feeling is that nature abhors
excessive uniformity. It is too early to say what these uniformities will do to Western
civilisation in times to come. Apart from the here and the now, we must look back into
the distant past and also look forward to the remote future. Many actions have long-delayed
and indirect consequences. We in this country have millennia of experience. We have a
tested way of life. And our experience is that variety and unity can, and do, go together.

Q. A Directive Principle of State Policy in our Constitution says that the State would
strive for a uniform civil code. )

A. That is all right. Not that I have any objection to a uniform civil code, but a thing
does not become desirable just because it is in a Constitution. In any case our Constitution
is a hotch-potch of some foreign constitutions. It has not been conceived and drafted in
the light of Indian experience.
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